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ABSTRACT

Background: A number of countries have adopted sugar-sweetened beverage taxes to
prevent non-communicable diseases but there is variance in the structures and rates of the
taxes. As interventions, sugar-sweetened beverage taxes could be cost-effective but must be
compliant with existing legal and taxation systems.

Objectives: To assess the legal feasibility of introducing or strengthening taxation laws
related to sugar-sweetened beverages, for prevention of non-communicable diseases in
seven countries: Botswana, Kenya, Namibia, Rwanda, Tanzania, Uganda and Zambia.
Methods: We assessed the legal feasibility of adopting four types of sugar-sweetened
beverage tax formulations in each of the seven countries, using the novel FELIP framework.
We conducted a desk-based review of the legal system related to sugar-sweetened beverage
taxation and assessed the barriers to, and facilitators and legal feasibility of, introducing each
of the selected formulations by considering the existing laws, laws related to impacted
sectors, legal infrastructure, and processes involved in adopting laws.

Results: Six countries had legal mandates to prevent non-communicable diseases and
protect the health of citizens. As of 2019, all countries had excise tax legislation. Five
countries levied excise taxes on all soft drinks, but most did not exclusively target sugar-
sweetened beverages, and taxation rates were well below the World Health Organization’s
recommended 20%. In Uganda and Kenya, agricultural or HIV-related levies offered alter-
native mechanisms to disincentivise consumption of sugar-sweetened beverages without the
introduction of new taxes. Nutrition-labelling laws in all countries made it feasible to adopt
taxes linked to the sugar content of beverages, but there were lacunas in existing infrastruc-
ture for more sophisticated taxation structures.

Conclusion: Sugar-sweetened beverage taxes are legally feasible in all seven countries
Existing laws provide a means to implement taxes as a public health intervention.

RESPONSIBLE EDITOR
Jennifer Stewart Williams

KEYWORDS
Non-communicable
diseases; NCD policy; fiscal
policy; legal feasibility; sub-
Saharan Africa

Background strained healthcare systems [6]. Taxation and fiscal

The incidence of non-communicable diseases  policies to improve public health are already

(NCDs) is increasing in the African region [1-3]. In
particular, food-related risk factors, such as high-
energy intake of sugar-sweetened beverages (SSBs),
significantly contribute to obesity-related health con-
ditions, including type 2 diabetes mellitus and heart
disease [4,5]. Proactively addressing high rates of
obesity in a cost-effective way will play a crucial
role in reducing NCDs, which are projected to be
the leading cause of death in the region by 2030,
and will consequently reduce pressure on already

employed, to varying degrees, in many countries,
and can be effective mechanisms in NCD prevention
(7,8].

Legal interventions play a key role in NCD pre-
vention efforts at a population level by addressing
risk factors, such as unhealthy diet, and alcohol and
tobacco use [9-13]. This role is illustrated in the
World Health Organization’s (WHO) best buys for
NCD prevention, which require adoption through
legal or regulatory instruments, such as increased
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taxation and reformulation of unhealthy products
[11,14]. Although the impact of laws on public health
is well-recognized [15,16], related research, on fiscal,
regulatory or legislative interventions, has been sub-
sumed under policy analysis. As a consequence,
research focussed on efficacy and consideration of
social, economic and political issues [16,17] can
have a significant impact on the acceptability and
feasibility of adopting a policy or intervention [18].
The TELOS rubric, which considers technical, eco-
nomic, legal, operational and scheduling feasibility,
has been used to assess health interventions [19,20].
Legal feasibility relates to the potential conflict with
existing laws [19], while assessments of policy inter-
ventions include political acceptability, cultural and
community acceptability, and trade-related legal fea-
sibility [17,21]. Little consideration is taken of the
legal implications of a policy intervention.
Consequently, the regulatory/legislative nature of an
intervention is omitted or not comprehensively con-
sidered in the analytical process.

SSB taxation is one example of a cost-effective
legal intervention to control the rising burden of
obesity in sub-Saharan Africa (SSA) [22]. Taxation
is an avenue for governments to both reduce con-
sumption of harmful products and generate revenue
[23,24], which can be used for other prevention activ-
ities, such as health promotion or healthcare delivery
[25]. Certain kinds of taxation structures can also
prompt voluntary reformulation of harmful products
[25]. The WHO recommends an ad valorem tax of
20% on SSBs to discourage consumption but does not
prescribe the form that such a tax should take [22].
Different types of taxes that could be applied to SSBs
are summarised in Table 1. In 2014, Mexico adopted
a specific tax of 1 peso-per-litre (approx. USD 0.05)
on SSBs [26]. In April 2018, both South Africa and
the UK introduced SSB taxes [27]. The UK adopted
a tiered tax, the amount of which depends on the
sugar content (grams per 100 ml) of the beverage
[27]. The tax is currently 18 and 24 pence per litre
(approx. USD 0.23 and 0.31, respectively) for drinks
with =5 and 28 grams of sugar per 100 ml, respec-
tively [28]. In 2018, South Africa adopted a variable
tax of 2.1 cents (approx. USD 0.0014) for every gram
of added sugar above 4 g [29]. In December 2018,

Colombia announced a value-added tax of 18% on
carbonated beverages, pre-made teas and energy
drinks [27]. Although it is too early to assess the
public health impacts of some of these taxes, the tax
in Mexico has been reported to have reduced con-
sumption of SSBs [26]. The tax structures in South
African provided an incentive for manufacturers to
reformulate their products to reduce the amount of
added sugar, leading to reduced sugar consump-
tion [29].

Given the potential benefits to adopting an SSB tax
in low- and middle-income countries (LMICs) and
the variance in measures adopted, research is needed
to understand what form an SSB tax could take in
a particular country. While the efficacy and public
health benefit of a taxation structure are important, it
is equally important to choose a structure that com-
plies with a country’s existing legal framework. Legal
interventions cannot be assessed in the same way as
‘softer’ forms of policy. Laws are peremptory in nat-
ure, and mandatory - they impose obligations,
require authority to be passed, and often impact
a state’s obligations, particularly regarding human
rights [12,14,30]. It is critical to ensure that there is
no conflict with existing laws as this can render the
intervention susceptible to challenges [30,31]. Despite
the rigidities of legal considerations, in some
instances, the only form that an intervention can
take is a legal one. Since many NCD-related inter-
ventions conflict with the economic interests of
multi-national corporations, they must fit within
a state’s legal system, but be robust enough to with-
stand potential challenges [12,30,31]. Broadening the
consideration of legal dimensions can lead to the
adoption of more robust interventions, which can
withstand potential legal challenges. Thus, it is critical
to consider legal feasibility when determining
whether such interventions should be adopted, but
there is little guidance on how to do this [32].

Legal feasibility has often not been assessed when
analyzing if and how taxes can be adopted in LMICs.
At a local level, imposed taxes must be in accordance
with the legal obligations of the state and within the
ambit of the powers afforded to that level or arm of
government [18,33], i.e. the appropriate taxation law
must be used by the relevant government actors and/

Table 1. Types of taxes and their application to SSBs (adapted from Le Bodo et al. [37].

Type of tax Explanation

Direct tax Levied on consumer at point of sale, e.g. sales tax, value added tax

Indirect tax Levied on goods at different points of the supply or value chain, e.g. an excise tax that is levied on a manufacturer
Specific tax A fixed tax amount that is added to a product

Ad Valorem tax
Volumetric tax
Tiered tax
Variable tax

Based on the value or price of the product, e.g. a percentage of the price

Based on the volume of produce, e.g. a tax levied per 100 ml or litre

A differential tax rate based on, for example, the sugar or alcohol content of a product

A varying amount of tax based on, for example, sugar content; but may have a fixed rate.




or institutions. In LMICs, it is also critical to ensure
that the tax can be implemented effectively within the
existing infrastructure [34]. There may be trade and
investment law implications where fiscal measures
favour local producers, and these should inform the
taxation structure [35]. In summary, the implemen-
ted tax should be legally feasible and context-specific.
There is then a need to consider, in the context of
SSB taxation, which taxation structures could be
implemented in a given country. This study sought
to address this gap.

We assessed the legal feasibility of introducing or
strengthening existing taxation laws related to SSBs,
which could be leveraged for NCD prevention in
seven SSA countries: Botswana, Kenya, Namibia,
Rwanda, Tanzania, Uganda and Zambia. The aims
were: a) to describe the landscape of existing laws
related to SSB taxation, b) to analyse legal barriers
and facilitators to the adoption of an SSB tax and c)
to develop feasible formulations for SSB tax in each of
the seven countries.

Method

Study design

This study was conducted as part of a broader policy
analysis, assessing the readiness of the seven SSA
countries to adopt an SSB tax [36]. We undertook
detailed analyses of the readiness of each country to
adopt an SSB tax, utilizing the Kingdon Multiple
Streams approach [36]. In this additional component
of the study, we undertook to understand how exist-
ing laws could be barriers to, and facilitators of, the
adoption of an SSB tax for the purpose of NCD
prevention, drawing on the approach of Pomeranz
et al. (2018) [33] in assessing the legal feasibility of
SSB taxes.

Designing legal feasibility methods for NCDs

NCD prevention efforts often have implications for
sectors beyond health [11,31] and this should be
taken into account in assessing legal feasibility.
A detailed consideration of the legal feasibility of an
intervention could inform how it could be formulated
to: a) fit within the domestic legal system, b) meet
government obligations, c) inform how other legisla-
tion and regulations can be harmonised with the
intervention, and d) be robust enough to ameliorate
the risk of legal challenge.

We conducted a literature review of methodologies
used in legal feasibility studies on NCD prevention as
described in Appendix 1. Our review included studies
published from 2004 to February 2019, using Google
Scholar, and the search terms ‘legal feasibility’ and
‘non-communicable diseases’. We excluded studies
that did not include legal feasibility within their
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methodology. Nine studies were selected for inclusion
[10,17,32,33,37-41]. We identified commonalities,
and strengths and gaps, in the approaches used,
based on the context in which NCD prevention poli-
cies are adopted. We found that there was no stan-
dardised method for conducting legal feasibility
assessments in NCD research or, more broadly, in
public health research.

The methodologies we reviewed included some of
the considerations listed above, but did not do so
exhaustively and were not structured in a manner
that allowed the methodology to be used in other
legal systems, particularly in the LMIC context. The
components of legal feasibility identified in the paper
are available in Appendix 1. The lack of structure and
uniformity in how a comprehensive legal feasibility
assessment may be conducted is a key difficulty for
assessing legal feasibility in the context of health, and
NCD prevention, specifically. Although such an
assessment can play a large role in shaping the form
of an intervention [18], the legality of the interven-
tion is more often than not viewed as a hurdle to be
crossed or a binary consideration of whether inter-
ventions conflict with domestic law [17,32]. Given the
potential value of a thorough legal analysis, there was
a need to formulate a comprehensive and structured
framework to assess the legal feasibility of interven-
tions for NCD prevention in LMIC.

The FELIP framework as conceptual model

As none of the methodologies we identified could be
utilised to address our aims, we developed a novel
framework - the FELIP framework - which expands
the wutility of legal feasibility, allowing for
a multiplicity of legal considerations to be analysed
when assessing the legal feasibility of NCD-related
interventions in LMICs. The specific components of
the FELIP framework (Figure 1) are i) the potential
Formulations, ii) the Existing legal system, iii) Laws
related to impacted sectors, iv) legal Infrastructure,
and v) the Process. A detailed explanation of the
meaning of each component and how it may be
used to assess legal feasibility is outlined in
Appendix 2. We used the FELIP framework to assess
the feasibility of an SSB tax, taking the legal implica-
tions into account.

Application of FELIP framework to assess legal
feasibility of SSB taxation

Selection of formulations of taxes. Following
a review of recently implemented taxes, globally, we
selected four formulations of an SSB tax adopted in
other countries (Table 2). These taxes utilised differ-
ent mechanisms and provided a good basis from
which to assess the feasibility of a broad range of
SSB taxation mechanisms.
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Potential

Formulaion Laws related

to impacted
sectors

of Framework
Intervention

« Different  Constitution * Agriculture
mechanisms fo be * Laws Related to *Trade
used for Intervention sInternational and
intervention « Existing legal Regional Trade
mechanisms for Agreements
adoption

Figure 1. The FELIP framework for legal feasibility assessment.

We analysed the following tax formulations: 1)
volumetric tax rates, 2) variable taxation based on
sugar content, 3) tiered taxation based on sugar con-
tent, and 4) value-added tax (VAT) exemptions. The
first and second tax formulations were selected
because they are commonly applied to SSBs and
sugar in Africa and globally. The third, VAT exemp-
tion, was included because it may be a mechanism to
enable easier access to healthy food. In addition,
removing VAT exemptions of SSBs and related pro-
ducts is important to ensure policy coherence.

During the review, we found that a few countries,
such as Tanzania and Kenya, had introduced sugar
levies, which were not included in our selected for-
mulations. We included these sugar levies in our
analysis because they are not generally implemented
in high-income countries, but are of particular rele-
vance in sugar-producing countries.

Existing legal framework and laws related to
impacted sectors. We reviewed the legal documents
related to SSB taxation in each country; these
included domestic constitutions, value-added tax leg-
islation, and excise tax legislation. To establish the
position of each country with regard to sugar levies,
we evaluated budget documents to assess whether
there was any income generated from sugar levies,
and utilised this information to locate the relevant
legislation. We used African LII, and country-specific
legal information institute websites, such as
UgandaLlII and KenyalLll, to identify laws, regulations
and policies by searching the country name and the
key phrases, ’sugar law’, ‘sugar levy’, ’duty on sugar’
or ’sugar tax’. We excluded documents pertaining to

import duties on sugar.
The complicated nature of trade agreements, parti-

cularly bilateral trade agreements, means that the trade
environments differ by country. For this reason, and

Legally
Feasible
Forumation

Process for

Needed Adoption

* Necessary pre-
requisits for
implementation

* Monitoring and
Evaluation

*Key role players
« Relative rigidity of
process

given the inclusion of seven countries, our review of
regional legal documents was limited to the health-
related treaties under the African Union, the Southern
African Development Community (SADC) Protocol on
Trade, and the Treaty for the Establishment of the East
African Community (EAC). These documents were
obtained by searching each institution’s websites for
health-related treaties and manually reviewing the trea-
ties to extract relevant provisions.

Data collection took place in March 2019. The
seven countries’ constitutions were accessed through
the Constitute Project [42], which maintains
a database of country constitutions. The constitutions
were reviewed to establish whether they contained
self-standing rights to food and/or health, whether
they included any provisions to protect health, and
whether they linked food to health in any way. The
excise tax, levy, VAT and nutrition labelling laws and
regulations for the seven countries were accessed
from country-specific government websites or legal
information institute databases. The information was
supplemented with tax guides from the relevant
country revenue authorities, budget speeches, and
news articles on taxation of local sugar industries.
Some of the laws reviewed contained provisions on
import duties on sugar; we excluded these provisions
from the review. For the regional trade-related docu-
ments, we used treaty-specific websites to establish
whether the countries were signatories to the treaty
and downloaded copies of health-related treaties.

Infrastructure. To determine whether the necessary
infrastructure was in place to support SSB taxation in
each country, we established whether there was
a mechanism to report the sugar-content of beverages,
using a nutrient information label. We used the LII
database to search for nutrition labelling laws and/or

Table 2. Taxation formulations adopted by Mexico, UK, South Africa and Columbia.

Country Tax Formulation

Mexico Specific volumetric tax

UK Tiered tax with differential rates based on sugar content

South Africa Variable tax based on sugar content

Columbia Removal of a VAT exemption on SSBs — an effective direct tax of 19%
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provisions for the monitoring and testing of the nutri-
tional content (specifically sugar) of different products.

Processes. To establish the process for lawmaking in
each country, we relied on the publicly available
process outlined by national lawmaking bodies. We
searched each country’s parliamentary websites for
summaries of the law making-process and identified
the relevant policymakers involved in the process of
passing tax laws in each country.

Analysis

The data from all relevant identified documents
were extracted (category of law, provisions related
to SSBs, taxes or sugar, contents and scope of the
provision including tax structure and rates, and
policymakers involved) and analysed, using the
FELIP framework components outlined in detail
in Supplementary section 2. The summary of the
data extracted is outlined in Table 3.

We then coded the provisions of the laws
according to which FELIP component they
applied to (existing law, laws related to impacted
sector, legal infrastructure or process). Each pro-
vision was coded as supportive, conflicting, com-
patible or not applicable to each of the selected
SSB taxation formulations.

A researcher from each country validated the
extraction template to ensure accuracy and uti-
lised consultations with key informants to validate
the completeness and accuracy of the documents
analysed [36]. The data for each component of
the FELP framework were then synthesised utilis-
ing the framework to identify barriers (in the
form of conflicts with existing laws) and facilita-
tors (legal mandates that required action and
existing laws that could be adapted) to assess the
feasibility of each of the tax formulations in the
seven countries. A independent trained lawyer,
not involved in the study, reviewed the coding
and synthesis to ensure the accuracy and objec-
tivity of the analysis.

Results

Many of the countries had existing taxation laws in
place but, surprisingly, many already taxed SSBs and
there was existing infrastructure that could be used
for the adoption of an SSB tax. Table 3 outlines the
key legal provisions related to the following compo-
nents of the FELIP framework: ii) the Existing legal
system, iii) Laws related to impacted sectors, iv) legal
Infrastructure, and v) the Process.

Existing legal frameworks for taxation

Enabling provisions in domestic constitutions
Broadly speaking, the constitutional provisions
reviewed can be categorised as ‘limitations clauses’
or ‘self-standing rights’. Limitations clauses do not
confer an entitlement or obligation but may allow
the infringement of rights if they serve a public health
purpose. Self-standing rights give citizens an entitle-
ment to exercise their rights and place obligations on
government to take steps to fulfil those rights. The
existence of a limitations clause or a self-standing
right to health or nutritious food will facilitate and
support the adoption of measures such as an SSB tax.

Of the seven countries reviewed, Kenya, Namibia
and Uganda had self-standing rights related to food
or health, and Botswana, Tanzania and Zambia
allowed other rights to be limited for public health
purposes. Rwanda did not have any supportive
clauses but there were no clauses that would prevent
the adoption of an SSB tax. All of the constitutions
permitted government to levy taxes. Thus, an SSB tax
was permitted as a taxation measure in all seven
countries but there was support for it as a public
health measure in six.

Regional agreements requiring action on NCDs

All seven countries are members of the African
Union. Botswana, Namibia and Zambia are members
of SADC; Kenya, Rwanda, Uganda and Tanzania are
members of the EAC. The African Charter on
Human and Peoples’ Rights, 1981, provides that
‘every individual shall have the right to enjoy the
best attainable state of physical and mental health’
and that parties to the treaty shall take measures to
protect the health of their populations. The Protocol
on Health in the SADC has specific provisions related
to NCDs. Article 13 requires that state parties co-
operate and assist one another to "adopt appropriate
strategies for the prevention and control of [NCDs]”.
The EAC Treaty requires that members undertake to
‘take joint action towards the prevention and control
of ... non-communicable diseases ... ’ as well as
‘promote the development of good nutritional stan-
dards’. At a regional level, there is a clear mandate to
take action on the prevention and management of
NCDs, which will buttress the validity of an SSB
taxation if such a measure is challenged by other
members in the SADC or EAC.

Existing taxation policies related to non-alcoholic,
soft drinks and SSBs

Excise tax is commonly applied to non-alcoholic and
soft drinks, and this tax therefore also applies to SSBs.
Four countries (Kenya, Tanzania, Uganda and
Rwanda) had excise taxes on SSBs in place (Table
3) - an indirect tax levied on the manufacturer. The



two countries (Botswana and Namibia) that did not
impose excise taxes on SSBs had excise tax legislation
in place. At the time of this study, the Zambian
government had announced its intention to tax non-
alcoholic drinks utilising an excise tax, specifically for
NCD prevention, in 2019. The bill to introduce this,
and other changes, was on its third reading in the
Zambian Parliamentat the time of this study.

In the four countries that imposed excise taxes,
and in Zambia, the formulation varied substantially.
Kenya, Tanzania and Zambia had volumetric taxes in
place, while Uganda and Rwanda had valoric taxes.
The laws in Kenya and Tanzania had separate cate-
gories for sweetened and unsweetened beverages in
the tariff codes. None of the existing laws had a tax
based on sugar content, but Kenya, Rwanda and
Uganda taxed certain beverages at different rates.
Although there were differential tax rates, most leg-
islation (except that of Zambia) did not have different
rates for SSBs and unsweetened beverages.
Consequently, the excise tax framework would be
a potential route for the adoption of health-related
taxes.

Although some of the countries had VAT exemp-
tions for sugar, none had exemptions for SSBs. Since
many of the countries already impose VAT on SSBs,
removal of a VAT exemption was unnecessary.

Laws in related sectors

Since SSB taxes can impact sectors such as agriculture
and health, we analysed how existing fiscal policies
related to these sectors could be leveraged or
addressed to disincentivise consumption of SSBs
and/or sugar. This consideration yielded a number
of pathways to implement fiscal policies on SSBs not
often considered in high-income settings.

Agriculture

The three east African countries (Kenya, Uganda and
Tanzania) impose levies on sugar producers, generat-
ing either revenue for the state (Uganda) or funds to
support the activities of sugar producers (Tanzania
and Kenya). Specifically, Tanzanian’s sugar levy is
used to finance the Sugar Development Fund, the
key activities of which include sugar marketing and
promotion, provision of financial assistance to cane
development and sugar plants, and training. We were
unable to locate an authoritative source for the rate of
the levy. Kenya had a 4% sugar development levy in
place until 2016, when it was removed [43]. This levy
was intended to fund cane development and factory
rehabilitation; 2019 news reports indicated that the
industry had been lobbying for the levy to be reintro-
duced [43,44].
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Health

At the time this study was conducted, the only
health-related SSB tax was the announced Zambian
excise tax. Uganda had one health-related fiscal mea-
sure: an HIV/AIDS-related act established a levy on
beers, spirits, waragi (a form of domestically distilled
spirits), soft drinks and bottled water, the proceeds of
which are earmarked for the HIV/AIDS trust fund.
This provides an alternative to the introduction of an
excise tax. A levy in this form allows funds to be ear-
marked for health purposes, and the law could be
amended to add NCDs to the existing HIV/AIDS
infrastructure and address NCDs as a multi-sectoral
issue. In addition, it is not subject to the same rigid
parliamentary processes as tax legislation.

Legal infrastructure to support SSB taxation

Food labelling is essential to monitor and assess the
sugar content of SSBs, and provides the infrastructure
necessary for SSB taxation. All seven countries had
regulations or legislation providing for food labelling,
even where an SSB tax had not been implemented
(see Table 3). However, if a tax based on the sugar
content of a beverage is implemented, there is still
a need for local revenue authorities to put measures
in place to facilitate the assessment and collection of
these taxes.

Processes for taxation adoption

Overall, the processes for passing legislation are simi-
lar across the different countries. Typically, a bill is
drafted by a relevant policymaker (a committee or
a member of cabinet). It is then considered and
passed by Parliament before being sent to the
President for signature. The consideration by
Parliament may take the form of a number of read-
ings or may comprise a brief debate and vote. In most
countries, the President has the power to veto the bill
by choosing not to sign it and returning it to
Parliament for reconsideration. In Namibia, there is
an additional policymaker involved as draft bills first
go through the attorney-general to ensure that they
align with the country’s constitution. Most countries
have an expedited parliamentary process for tax or
money bills. As outlined in Table 1, some countries
require the specific involvement of key policymakers,
such as the Minister of Finance (Kenya, Uganda) or
the President (Botswana and Tanzania).

Discussion

In this study, we sought to use existing laws to inform
the design of a context-specific tax on SSBs and to
test the feasibility of different tax designs in SSA.
Despite differences across the seven countries, we
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a VAT exemption would not be an effective interven-
tion as none of the countries had VAT exemptions of
SSBs. However, many countries had VAT exemptions
on sugar and governments could consider removing
these exemptions to disincentivise the consumption
of sugar more broadly.

In addition, this comprehensive approach to legal
feasibility exposed potential mechanisms that could
be married with the adoption of a tax to appease
opponents from the agricultural or trade sections,
such as an agricultural levy. Although agriculture
levies present an opportunity for SSB taxation, there
are inherent tensions between measures, such as
sugar development levies and interventions that seek
to reduce consumption of sugar. As in the case of
VAT exemptions of sugar, it will be necessary for
governments to consider removing these incentives
and supports for sugar production or redirect them
towards activities to diversify the sugar industry.

The most surprising finding from this analysis
was that five countries already levied an excise tax
on carbonated beverages, either as a form of rev-
enue generation or, in the case of Zambia, as
a proposed public health measure. These existing
taxes present an opportunity to leverage off of an
existing income stream for governments and to
advocate for the adoption of differential rates that
both meet public health objectives and provide
additional = revenue to  resource-constrained
governments.

The structure and influence of regional trade and
taxation agreements is an area that requires further
research. Arrangements between SADC members
create different - and sometimes competing - prio-
rities for countries, which may help or hinder the
adoption of an SSB tax. At present, the SADC seeks
to harmonize tax measures across the region but also
seeks to create coordinated tax incentives to support
trade and foreign investment [45]. The impact of
South Africa - and now Zambia - adopting taxes
on SSBs may open an opportunity for SSB taxes to
be harmonized and implemented across the trade
block. However, the tax exemptions and investment
allowances are prioritized by the SADC to lighten the
tax burden on business, irrespective of the business’
impact on health [45]. There are inherent tensions
between these SADC goals and measures, such as
those taken by Zambia, to lessen the incentives for
the SSB industry. In addition, there may be broader
trade concerns, including equal treatment and non-
discrimination concerns, which may leave measures
susceptible to challenges that we did not investigate.
At the same time, the regional commitments to pre-
vent and control NCD place obligations on govern-
ments to be responsive in addressing NCDs. As we
have shown, trade laws and the broader legal system
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of a country may serve as barriers to, or facilitators
of, the adoption of an SSB tax, depending on the
context and structure of the tax.

Limitations

This was a desk-based study and is, consequently,
subject to several limitations. We relied on data
sources that provided open access to laws, such as
country-based Legal Information Institutes. These
platforms are not always up-to-date and, as a result,
some of the laws we reviewed may not reflect recent
amendments. The data collection was conducted in
March 2019 and the analysis was based on the status
of the laws as at that date. We attempted to compen-
sate for this by validating the accuracy of documents
with local policymakers but, in some instances, we
were unable to obtain copies of authoritative legal
sources for certain provisions as noted in the results.
A further limitation is that there was no standardised
method available for conducting legal feasibility ana-
lysis for public health interventions. We addressed
this by developing a framework that could be used
to standardise the components of legal feasibility
analysis for public health interventions. The analysis
was validated by an external lawyer not involved in
the study to address potential for bias or inconsis-
tency in the legal analysis. We excluded most of the
trade-related implications of an SSB tax from this
study due to our scope, and this is an area that
requires further research.

Conclusion

An SSB tax aimed at preventing obesity and nutri-
tion-related NCDs is legally feasible in the seven SSA
countries; there are no legal barriers to the adoption
of such taxes. Countries have either constitutional or
regional mandates to take action to prevent NCDs,
which must be discharged. The adoption of an SSB
tax provides an opportunity to meet these obligations.
The findings from this study can be used to improve
the design of existing taxes or offer new ways for
governments to disincentivise the consumption of
SSBs. In this sense, we also reinforced the significant
role that law, and taxes, may play in NCD prevention,
and the need to comprehensively consider local laws
before implementing an intervention.

Acknowledgments

The authors acknowledge and thank the guest editors of the
supplement, Boyd Swinburn and Zodwa Ndlovu. We are also
grateful for the assistance of Prof Gill Nelson, Nancy
Coulson, and Lebogang Gaogane for their invaluable con-
tributions to this study.



10 e S. ABDOOL KARIM ET AL.

Disclosure statement

The authors report no conflicts of interest.

Ethics and consent

This study had no involvement of human beings and was
conducted using only publicly available information.

Funding information

This research was supported by the International
Development Research Center grant [#108648-001]. KH,
SAK, AE are supported by South African Medical
Research Council/Centre for Health Economics and
Decision Science - PRICELESS SA, University of
Witwatersrand School of Public Health, Faculty of Health
Sciences, Johannesburg South Africa [D1305910-03]. The
funding sources had no role in the conduct of the research
and the views expressed herein are not necessarily the
views of the funding source.

Paper context

Taxation of sugary beverages is a recommended interven-
tion to prevent non-communicable diseases. When
adopted, sugar-sweetened beverages taxes vary and there
is a need to integrate these taxes into existing domestic
legal systems. We assessed the legal feasibility of adopting
sugar-sweetened beverage taxation in seven sub-Saharan
African countries. We found that taxation of sugary bev-
erages is legally feasible in all the countries and that exist-
ing excise laws provide a potential pathway to adoption.
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Appendix 1: Literature review of Legal Feasibility Studies

Selection of studies for literature review

We utilised Google Scholar for the literature review as many trusted databases such as PubMed do not include studies or
papers from legal journals. The search on GoogleScholar generated 18 600 results. However, a review of the titles showed
increasingly irrelevant results after the first 35 results. To make the review comprehensive, we reviewed the abstracts of the
first 200 results. We included 21 papers that mentioned legal feasibility in the abstract. We then reviewed the methodologies
of these papers and excluded papers that did not include legal feasibility in their methodology. This last screening led to the
selected the 9 papers.

Overview of methodologies to assess legal feasibility

There were five different methodologies used, the most common being that described by Snowdon et al. [1] (the Snowdon
Methodology), which is a broader policy analysis methodology. Although this was the most common methodology, legal
feasibility plays a small role in the Snowdon methodology. The methodologies of Wilde et al. [2] and Pomeranz et al. [3]
(the Wilde and Pomeranz methodologies, respectively) did not assess legal feasibility exclusively, but as a component of
broader feasibility. Bodo’s study only considered legal feasibility.[4] Graff et al. [5] (the Graff methodology) did not
undertake a feasibility assessment but provided a potential framework for future legal feasibility studies.

Components of Review of Legal Feasibility Methodologies

First author

Component Graff Snowdon Wilde Pomeranz Bodo
Country of legal system USA Pacific islands (and others) USA USA Canada
Considers only legal feasibility X X
Authority X X X X
Pre-emption X X X

Infringement on Rights X X

Impact on government liability X

Trade-related Concerns X

Case Law X

Existing laws related to intervention X X X
Lessons from previous similar interventions X X
Considers how the law may facilitate adoption of intervention X X

Key components of existing legal feasibility methodologies and shortcomings
Overview

We found that, due to most of the studies approaching legal feasibility from the perspective of the US legal
system, the majority of studies limited the assessment of legal issues to whether government had the authority to
adopt the intervention and whether it conflicted with existing laws, particularly trade-related implications.[1,5-
8] Many studies, drawing on Snowdon et al, had trade law implications as the sole law-related consideration.
[1,6-8] A few, more detailed legal feasibility assessments considered which existing laws and how these could be
amended to include interventions.[2-5] In a limited sense, these assessments used the law to inform how the
intervention could be structured but the factors considered were largely specific to Canada and, particularly, the
United States of America. These methodologies emphasised the protection of civil and political rights as well as
concerns around pre-emption. [2-5]. Consequently, issues such as consideration of socio-economic rights and
the role of policies and laws related to food production, foreign investment and trade, which arise more in a
LMIC context, [9] were overlooked.

Authority

The first leg of the Graff methodology is whether the relevant branch of government (often the legislature) has
the necessary authority to adopt an intervention and this should arguably be a primary consideration to assess
the feasibility of any legal intervention.[10] This is similarly the initial consideration in Bodo and Wilde’s
methodology.[2,4] If the legislature (or other relevant branch of government) lacks the authority to adopt the
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intervention, there is no need to consider anything further as often any actions taken outside this authority will
be invalid.”> Wilde et al do consider whether the intervention falls within the broader powers of the relevant arm
of government as a potential facilitator. [2] However, the framing of this aspect is largely concerned with
whether this intervention falls within powers of the arm of government seek to adopt the intervention.

Though authority is central, it is not the only relevant consideration in this regard. For example, where a
country’s constitution contains socio-economic rights, it would be equally important to assess whether
legislature was mandated or obligated to pass an intervention. Over 135 domestic constitutions, including
LMIC like El Salvador, Kenya, Peru and Togo now recognise a right to health and some jurisdictions have
entrenched this as a justiciable obligation.[11] Many countries have also signed international treaties on
socioeconomic rights such as the International Covenant on Economic, Social and Cultural Rights [12].
Thus, governments may in fact be compelled to take action to improve or protect public health depending
on how these rights operate in each country. This question of authority, in a way, links to the third leg of the
Graff methodology which requires that the intervention not infringe on any constitutionally protected liberties.
[5] This requirement is of value in contexts where there are no limitations clauses or provisions protecting
socio-economic rights. However, where a constitution contains socio-economic rights and / or internal limita-
tion clauses, there may be tensions between these rights and other civil and political rights which do not
automatically render the intervention indefensible because the right to health warrants equal protection to civil
entitlements.[13,14] Some constitutions contain caveats which allow civil liberties to be infringed for public
health purposes, thus facilitating the adoption of health-related interventions.’

Pre-emption

Though pre-emption is closely linked with authority, it arises almost exclusively in strongly federalist systems
where action by one arm of government might invalidate action by another and is concerned with whether the
intervention might conflict with existing laws or have some other detrimental effect.[15,16] Issues of pre-
emption broadly relate to a branch of government’s power to take certain actions.[15] Bodo’s consideration of
multi-level government powers uses this to inform what the different formulations of an SSB tax might look like
depending on which arm of government adopts the tax.[4] Wilde et al adopt a similar approach in suggesting
which level of the legislature can pass specific laws and using this to outline the varying feasibility across the
different levels.[2] This approach is preferable as it creates a developmental aspect which informs how the
intervention might be have to be changed depending on the branch of government adopting it rather than a
binary assessment of whether it is permissible. Going beyond pre-emption in this fashion expands this to a
broader consideration of authority.

Options for adoption

Bodo, Pomeranz et al and Wilde et al outline the different formulations one could use to adopt the health
intervention but their approach to determine which formulations should be considered differs. Pomeranz et al
undertakes a systematic review of SSB and junk food taxation structures under both domestic and international
law.[3] The formulations the Pomeranz methodology considers are triaged to focus on taxation structures for
public health and existing taxation structures. Bodo considers all potential taxation structures before determin-
ing which would be appropriate for SSB taxation with more limited reference to scientific literature.[4] The
Wilde methodology begins with a comprehensive review that is reduced to four discrete policy interventions for
limiting consumption of processed meat which are not exclusively legal in nature.[2] What is of relevance from
these differing approaches is the indication that there may be a variety of interventions that should be
considered. When utilised in decision-making by policymakers, there is a need for flexibility in legal feasibility
which would allow the assessment of a number of different interventions which may differ in their form and
mechanisms for adoption. In some instances, legal feasibility may be used to decide between three or four
taxation structures while in others, it may inform a decision between improved labelling laws and
reformulation.

Existing laws

Bodo, Wilde et al and Pomeranz et al all give consideration to the existing laws which apply to the intervention
though the lens with which this is done differs. Bodo utilises the existing laws to inform the formulation of the
intervention of the specific legal context.[4] This is an important dimension of legal feasibility which allows a
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general recommendation to be translated into a specific action for a country to adopt. However, the ambit of
existing laws considered by Bodo limits the value of this process solely to tax laws irrespective of the other
sectors which may be impacted by the intervention. Pomeranz et al and Wilde et al look to precedent or existing
laws where a similar policy has been adopted, though Wilde et al place greater emphasis on this consideration.
[2,3] This is useful as it demonstrates how a similar measure was adopted in the same legal context and can also
provide an entry point to the intervention through amending existing legislation.

However, NCD prevention efforts often have implications for sectors beyond health [17,18] and this should
be taken into account in assessing legal feasibility. In particular, one should consider whether there are any laws
which might serve to undermine the effectiveness of the intervention. This concerns laws which in substance
and effect have an opposite effect to the intervention, such as a sugar subsidy undermining an SSB tax. This may
not inform the formulation of the intervention but can inform broader recommendations to harmonise
conflicting laws.

However, NCD prevention efforts often have implications for sectors beyond health [17,18] and this should
be taken into account in assessing legal feasibility. In particular, one should consider whether there are any laws
which might serve to undermine the effectiveness of the intervention. This concerns laws which in substance
and effect have an opposite effect to the intervention, such as a sugar subsidy undermining an SSB tax. This may
not inform the formulation of the intervention but can inform broader recommendations to harmonise
conflicting laws.

Trade-related implications

Though not much detail was provided to indicate how the trade-related legal issues were assessed, they remain a
critical factor in determining whether an NCD prevention intervention will be viable.[19,20] Historically,
international trade and investment law has been used by the tobacco industry to prevent the implementation
of tobacco control measures through institutions like the World Trade Organisation.[18,21-23] Though these
cases largely upheld the interventions, there is less guidance and clarity on the position for food-related
interventions. More recently, trade concerns regarding food labelling measures adopted by Chile, Ecuador,
Indonesia, Peru and Thailand have been filed in the WTO.[24] In addition, regional trade agreements may
impose further restrictions on the adoption of measures that may create barriers to trade.[25] It is then
necessary to consider whether the intervention may have implications under existing trade agreements.

Appendix 2: Detailed explanation of the FELIP Framework

Legal considerations can also inform how an intervention should be formulated. Where constitutions, policies or other legal
infrastructure provide the government with a mandate to adopt health interventions, the legal system can be supportive.[26]
In addition, considering existing legal frameworks provides a mechanism to translate international recommendations to a
local context and, if building on existing laws, can provide a simpler route to adoption.[3,27] The broader context of LMIC
differ from high income countries [28,29] and there may be a need to consider additional legal issues. These include
whether the intervention can be implemented effectively within existing legal infrastructure and how the intervention may
interplay with production and investment.[30] There may also be international and regional trade and investment law
implications where fiscal measures favour local producers, hinder imports or impact foreign investment [18,24,31]. For
these reasons, choosing a structure which accords with a country’s existing legal framework and takes account of the
multiplicity of legal dimensions is as important as ensuring the efficacy and public health benefit of an intervention.

When looking at how law might inform NCD prevention interventions, a detailed consideration of the legal feasibility of
an intervention could inform how an intervention can be formulated to; a) fit within the domestic legal system, b) meet
government obligations, ¢) inform how other legislation and regulations can be harmonised with the intervention, and d) be
robust enough to ameliorate the risk of legal challenge.

The methodologies we reviewed included some of these considerations but did not do so exhaustively and were not
structured in a manner that allowed the methodology to be used in other legal systems, particularly in the LMIC context.
The lack of structure and uniformity in how a comprehensive legal feasibility assessment may be conducted is a key
difficulty for assessing legal feasibility in the context of health, and specifically NCD prevention. Though such an assessment
can play a large role in shaping the form of an intervention [27], the legality of the intervention is more often than not
viewed as a hurdle to be crossed or a binary consideration of whether interventions conflict with domestic law.[1,5] Given
the potential value of a thorough legal analysis, there is a need to formulate a comprehensive and structured framework to
assess the legal feasibility of interventions for NCD prevention in LMIC.

To facilitate more detailed consideration of these aspects across different legal systems, we have developed a new
framework - titled the FELIP framework - which expands the utility of legal feasibility, allows for a multiplicity of legal
considerations to be analysed, and can be used in different legal systems. The specific components of the FELIP framework
(Figure 1) are i) the potential Formulations, ii) the Existing legal system, iii) Laws related to impacted sectors, iv) legal
Infrastructure, and v) the Process. This framework can be used to structure consideration of the legal implications of an
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intervention and inform whether an intervention should be adopted as well as how it should be formulated. This framework
differs from other methodologies in that it considers legal barriers as well as how the law might facilitate and inform the
content of an effective health intervention across different legal systems. We utilised this framework to assess the feasibility
of an SSB tax in Sub-Saharan African countries but we believe it can be applied to legal interventions for public health more
broadly. Each component of our proposed framework is outlined in detail below.

Potential formulations of the intervention

The starting point is to delineate the different forms of the intervention being considered. Depending on the
intervention and policy-making context, this could include a systematic or scoping review of potential inter-
ventions or different formulations of the same type of intervention. This gives the framework a level of
flexibility as to what the starting point is. For some interventions, there may be a clear mechanism to be
used as is the case with SSB taxation where it is clear that a taxation mechanism must be used. However, for
more novel interventions there may be a need to consider a broader range of potential formulations and / or
mechanisms aimed at addressing a particular risk factor such as reducing consumption of processed foods.[2] In
applying this to our study and SSB taxes, we selected the formulations adopted in Mexico, the United Kingdom
and South Africa.

Existing legal framework

Once an intervention and its potential formulation(s) have been decided, the existing legal framework should be
reviewed to locate both facilitators and barriers to the adoption of the intervention. This includes considerations
of governmental authority, national constitutions, existing laws related to the intervention as discussed above as
well as existing legal mechanisms which could be adapted for the intervention such as repurposing existing
earmarked funds. This is arguably the most critical dimension of the analysis as it allows for the intervention to
be located within the existing legal system and attempts to glean potential facilitators for the adoption. If an
existing law can be used to adopt the intervention, it would be important to consider how to amend or
concretise the intervention to fit within that law. This analysis might also inform whether amendments to
existing laws are needed to ensure that the intervention is effective. For assessing an SSB tax, we considered
whether there was a need to remove VAT exemptions of sugar and SSBs and tax allowances for SSB
manufacturers. Since VAT exemptions have the effect of reducing the price of certain goods, imposing an
SSB tax of VAT exempt goods might undermine the efficacy of the intervention.

Laws related to impacted sectors

Given the particular legal challenges that arise when addressing CDOH, as discussed above, the legal analysis
must go further than just the immediately applicable laws. To ensure the robustness of the intervention as well
as potential barriers that can undermine the intervention, a comprehensive legal analysis should consider laws
which relate to sectors beyond the specific laws used to adopt the intervention. This will vary considerably
depending on the context and intervention but will likely include consideration of trade-related laws at both a
domestic and international level. In the case of an SSB tax to reduce sugar consumption, laws relating to trade
and agriculture may be implicated depending on whether a country produces its own sugar or imports soft
drinks. In LMIC where foreign investment and agriculture can be major contributors to the economy, these
sectors may have a significant impact on what kind of interventions are adopted.[9,28] Against this backdrop,
changes should be made to the structure and formulation of the intervention to ensure it does not conflict with
other laws and does not violate these obligations. Beyond changing the intervention, this analysis can also be
used to establish where laws should be amended to harmonise different legislation and ensure the efficacy of
interventions.

Necessary legal infrastructure

In LMICs, where regulatory and enforcement infrastructure may be underfunded or weak,[9] it is critical to
consider whether the legal infrastructure needed to adopt or implement the intervention is in place. This will
also be variable but, as discussed above, is related to the legal mechanisms needed for the intervention to be
implemented. For a SSB-tax, this may include considerations like monitoring imports and exports, or where it is
based on sugar content, regulations allowing the government to monitor nutritional content of beverages.
Where this infrastructure is not available, it may be necessary to consider the feasibility of amend the existing
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infrastructure or to change the formulation of the intervention to a mechanism that does not require this
infrastructure.

Processes for law-making

The final aspect to consider is the process for adopting the legal intervention. Certain kinds of laws require buy-
in from specific policy-makers. Often taxation laws require substantial involvement of the minister or depart-
ment of finance while laws involving issues of trade may need to emanate from a policymaker such as the
ministry of trade. Considering alternative laws and their accompanying processes may be a feasible alternative
where there is a lack of buy-in from a key policy maker. Where law-making power is concentrated, this can
inform where lobbying efforts should be targeted and give a clear sense of whether an intervention is feasible

Utility of the FELIP Framework

Taken together, the different dimensions of the FELIP framework allow us to understand the broad legal
landscape, at an international and domestic level in a comprehensive but targeted way. Each of the components
of the FELIP framework would enable a policymaker or government legal team to adjust how an intervention
will be adopted in a way that takes advantage of opportunities the existing legal system offers while identifying
potential barriers to both adoption and effectiveness of the intervention. This more comprehensive approach
also facilitates the identification of potential conflicts between laws and provides guidance on where amend-
ments or new laws are needed to implement a particular intervention. This allows for the creation of a legally
feasible intervention and adjustments that account for barriers to adoption rather than having to dismiss a
potential intervention that conflicts with the existing legal system.

While the approach is comprehensive, it is also focussed and introduces consideration of related sectors that
may have an impact on the viability of the intervention without the need to evaluate every existing law and
regulation. This approach works particularly well for NCD-related interventions which frequently sit outside the
healthcare system and impact on multiple sectors.[9] In addition, it accounts for one of the major challenges
NCD prevention efforts often face, challenges arising from international trade agreements.[18] When adapting
the framework to local contexts, it may be necessary to include an additional component of pre-emption which
may be of relevance in federalist systems — or to adapt the rights approach where a country only has civil
political rights or socio-economic rights that are not justiciable.

Despite the value added by an analysis of legal considerations, it is of limited value if it is not supplemented
with an analysis of the political, cultural and administrative landscape.[27] Such legal analysis can only assist in
combating some of the technical difficulties that arise in developing legal interventions but cannot speak to
issues of political will and implementation. In situations where there is political will and sufficient evidence to
support the adoption of a legal intervention to improve public health, this legal framework can guide how the
intervention can be developed and adopted within the existing legal system.
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